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 i 

QUESTIONS PRESENTED 

I. When a law burdens conduct within the scope of the Second Amendment, the 
law is subject to heightened scrutiny instead of rational basis. The Mojave 
County Zoning Ordinance effectively prohibits any new firearms stores from 
opening in the area. Must courts apply heightened scrutiny to the 
Ordinance? 

II. The Second Amendment guarantees individuals the right to possess firearms, 
along with all corollary rights necessary for its exercise. Citizens gain 
possession of firearms through lawful purchase. Is the right to sell firearms 
protected by the Second Amendment? 

  



  

 ii 

TABLE OF CONTENTS 

QUESTIONS PRESENTED ........................................................................................... i 

TABLE OF CONTENTS ................................................................................................ ii 

TABLE OF AUTHORITIES ........................................................................................... v 

OPINIONS BELOW ....................................................................................................... 1 

STATEMENT OF JURISDICTION .............................................................................. 1 

CONSTITUTIONAL PROVISION AND STATUTES .................................................. 1 

STATEMENT OF THE CASE ....................................................................................... 2 

I. FACTUAL BACKGROUND ........................................................................................ 2 

A. Firearms Expert Roger Maxson Aims to Provide Essential 
Firearms Services to the Community. ..................................................... 2 

B. Despite Diligent Efforts and Strong Public Support, the 
Planning Department Recommended Denying Maxson’s 
Application. ............................................................................................... 3 

C. The Zoning Board Passed a Variance Granting Maxson’s 
Application, but Protest by Anti-Gun Organizers Led to 
Its Revocation. ........................................................................................... 4 

II. PROCEEDINGS BELOW ........................................................................................... 5 

A. The Central District of New Tejas ........................................................... 5 

B. The Fourteenth Circuit ............................................................................ 5 

SUMMARY OF THE ARGUMENT ............................................................................... 7 

I. LEVEL OF SCRUTINY .............................................................................................. 7 

II. RIGHT TO SELL FIREARMS ..................................................................................... 8 

ARGUMENT ................................................................................................................. 10 

I. THIS COURT SHOULD APPLY HEIGHTENED SCRUTINY BECAUSE THE 
ZONING ORDINANCE INFRINGES ON THE SECOND AMENDMENT. ......................... 10 



  

 iii 

A. The Zoning Ordinance Burdens Conduct That Falls 
Within the Scope of the Second Amendment Because That 
Conduct Has Not Been Historically Unprotected. ................................ 11 

B. The Zoning Ordinance Comes Close to the Core of the 
Second Amendment and Has a Severe Burden on That 
Right. ....................................................................................................... 14 

C. Mojave County Cannot Satisfy Intermediate Scrutiny 
Because It Has Not Provided Sufficient Evidence to Show 
That the Zoning Ordinance Is Substantially Related to 
Important Government Interests. ......................................................... 19 

II. BECAUSE THE RIGHT TO SELL FIREARMS IS FUNDAMENTAL TO THE 
SECOND AMENDMENT, THE ZONING ORDINANCE BURDENS PROTECTED 
CONDUCT. ........................................................................................................... 25 

A. The Right to Sell Firearms Is Protected Because History 
Indicates It Is Necessary to the Second Amendment. .......................... 25 

B. Providers of Goods and Services Related to the Second 
Amendment Must Receive the Same Protections as 
Individuals Who Enjoy Them. ................................................................ 27 



  

 iv 

C. The Right to Sell Firearms Must Be Protected Because It 
Is a Necessary Corollary of the Second Amendment. ........................... 28 

CONCLUSION ............................................................................................................. 32 

  



  

 v 

TABLE OF AUTHORITIES 

UNITED STATES SUPREME COURT CASES 

Barnes v. Glen Theatre, Inc., 
501 U.S. 560 (1991) ................................................................................................. 21 

Bd. of Trs. of State Univ. of N.Y. v. Fox, 
492 U.S. 469 (1989) ................................................................................................. 19 

Brown v. Entm’t Merchs. Ass’n, 
564 U.S. 786 (2011) ................................................................................................. 12 

City of Los Angeles v. Alameda Books, Inc., 
535 U.S. 425 (2002) ................................................................................................. 21 

City of Renton v. Playtime Theatres, Inc., 
475 U.S. 41 (1986) ............................................................................................. 19, 21 

Collins v. Virginia, 
138 S. Ct. 1663 (2018) ............................................................................................. 16 

District of Columbia v. Heller, 
554 U.S. 570 (2008) .......................................................................................... passim 

McDonald v. City of Chicago, 
561 U.S. 742 (2010) .......................................................................................... passim 

Minneapolis Star & Tribune Co. v. Minn. Comm’r of Revenue, 
460 U.S. 575 (1983) ........................................................................................... 28, 29 

Nordlinger v. Hahn, 
505 U.S. 1 (1992) ..................................................................................................... 10 

Planned Parenthood v. Danforth, 
428 U.S. 52 (1976) ................................................................................................... 28 

Richmond Newspapers, Inc. v. Virginia, 
448 U.S. 555 (1980) ........................................................................................... 26, 28 

Turner Broad. Sys. v. FCC, 
512 U.S. 622 (1994) ................................................................................................. 19 

United States v. Stevens, 
559 U.S. 460 (2010) ................................................................................................. 12 



  

 vi 

Village of Euclid v. Ambler Co., 
272 U.S. 365 (1926) ................................................................................................. 13 

Ward v. Rock Against Racism, 
491 U.S. 781 (1989) ........................................................................................... 18, 19 

UNITED STATES CIRCUIT COURTS OF APPEAL 

Am. Booksellers Ass’n v. Hudnut, 
771 F.2d 323 (7th Cir. 1985) ................................................................................... 27 

Ezell v. City of Chicago, 
651 F.3d 684 (7th Cir. 2011) ............................................................................ passim 

Heller v. District of Columbia, 
670 F.3d 1244 (D.C. Cir. 2011) ......................................................................... 17, 18 

Jackson v. City & Cty. of San Francisco, 
746 F.3d 953 (9th Cir. 2014) ....................................................................... 17, 18, 29 

United States v. Booker, 
644 F.3d 12 (1st Cir. 2011) ............................................................................... 20, 22 

United States v. Chester, 
628 F.3d 673 (4th Cir. 2010) ............................................................................ passim 

United States v. Chovan, 
735 F.3d 1127 (9th Cir. 2013) .......................................................................... passim 

United States v. Marzzarella, 
614 F.3d 85 (3d Cir. 2010) .................................................................... 11, 13, 18, 19 

United States v. Reese, 
627 F.3d 792 (10th Cir. 2010) ................................................................................. 11 

United States v. Skoien, 
614 F.3d 638 (7th Cir. 2010) ................................................................................... 22 

United States v. Staten, 
666 F.3d 154 (4th Cir. 2011) ............................................................................. 20, 22 

STATE CASES 

Andrews v. State, 
50 Tenn. 165 (1871) ................................................................................................ 26 



  

 vii 

CONSTITUTIONAL PROVISION 

U.S. Const. amend. II ................................................................................................... 25 

OTHER SOURCES 

David B. Kopel, Does the Second Amendment Protect Firearms 
Commerce?, 127 Harv. L. Rev. 230 (2014) ....................................................... 25, 27 

Eugene Volokh, Implementing the Right to Keep and Bear Arms for 
Self-Defense: An Analytical Framework and a Research Agenda, 
56 UCLA L. Rev. 1443 (2009) ................................................................................. 18 

 
  
 



  

 1 

OPINIONS BELOW 

The opinion of the Fourteenth Circuit, holding that Mojave County failed to 

meet its burden under a heightened-scrutiny standard, appears in the record at 

pages 2–18. The order from the Central District of New Tejas is not yet reported 

but discussed in the Fourteenth Circuit’s opinion. 

STATEMENT OF JURISDICTION 

The Fourteenth Circuit ruled on October 1, 2018. (R. at 2.) Brotherhood of 

Steel, Inc. and Mr. Maxson timely petitioned for a writ of certiorari, which this 

Court granted under 28 U.S.C. § 1254(1) (2012).  

CONSTITUTIONAL PROVISION AND STATUTES 

The central constitutional provision is the Second Amendment to the United 

States Constitution. The Second Amendment provides that “[a] well regulated 

Militia, being necessary to the security of a free State, the right of the people to 

keep and bear Arms, shall not be infringed.” U.S. Const. amend. II. 

This case also involves several Mojave County statutes related to Conditional 

Use Permits for firearm sales in Mojave County. These provisions are at Mojave 

County, New Tejas, Code §§ 17.54.130, .131, .140, .141, and .670, and in the record 

at pages 19–21. 
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STATEMENT OF THE CASE 

I. FACTUAL BACKGROUND 

A. Firearms Expert Roger Maxson Aims to Provide Essential 
Firearms Services to the Community. 

Staff Sergeant Roger Maxson is an Army veteran. (R. at 2–3.) During his 

ten years of service to the United States, Maxson completed special certification in 

small-arms repair and developed new technology with defense contractors. (R. at 3.) 

After his honorable retirement, Maxson continued to build his expertise of firearms 

through employment with several firearms companies. (R. at 3.) Now, Maxson 

hopes to share his knowledge of firearms with fellow residents of Mojave County, 

New Tejas, by opening a full-service firearms facility that will provide crucial 

educational and maintenance services to the community. 

In the summer of 2011, Maxson formed Brotherhood of Steel, Inc., a limited 

liability company under which he intends to open a full-service shooting range in 

Mojave County. (R. at 2.) Market research showed that the unincorporated area of 

Mojave County known as Hidden Valley needs a full-service firearms center. (R. at 

3.) For instance, New Tejas requires its citizens to complete firearms training 

before obtaining a concealed carry permit, but the closest shooting range is over 

twenty miles away from Hidden Valley. (R. at 6 & n.4.) Maxson is also the only 

certified Red 888 guns armorer and gunsmith in the greater Mojave area. (R. at 6.) 

The Mojave County Planning Department informed Maxson he would need to 

obtain a Conditional Use Permit under Mojave County Ordinance Sections 

17.54.130–131 to open the facility he envisioned. (R. at 3.) Conditional Use 
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Permits in Mojave County require special review and are only granted when the 

proposed business is (1) required by public need; (2) properly related to land uses, 

service facilities, and transportation in the area; (3) will not hurt the health or 

safety of those living or working in the area; and (4) will not contradict the specific 

performance standards for the area. Mojave Cty., NTX., Code § 17.54.130.  

Firearm retailers in Mojave County’s unincorporated areas must also be “at 

least 800 feet away from . . . schools, day care centers, liquor stores or 

establishments serving liquor, other gun stores, and residentially zoned districts.” 

Id. § 17.54.131. Mojave County informed Maxson that it measures the 800-foot 

requirement from the closest door of the proposed business to the front door of a 

disqualifying property. (R. at 4.)  

B. Despite Diligent Efforts and Strong Public Support, the Planning 
Department Recommended Denying Maxson’s Application. 

Maxson leased the only suitable property in unincorporated Mojave County 

(R. at 4.) Upon application for a Conditional Use Permit for this location, the 

Mojave County Community Development Agency Planning Department reported a 

public need for a licensed firearms dealer and found that the application met each 

requirement of section 17.54.130. (R. at 4.) But the report recommended denying 

Maxson’s application because it claimed the proposed location was not far enough 

away from an abandoned church building—even though an interstate runs between 

the church and the proposed site. (R. at 5.) The Planning Department claimed the 

church is around 736 feet from the rear of the proposed firearms facility, when 
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measured from the closest exterior wall of the store to the property line of the 

church—not door to door as the County had first told Maxson. (R. at 5.) 

The Board of Zoning Adjustments conducted a public hearing on Maxson’s 

Conditional Use Permit Application. (R. at 5.) At the meeting, many neighborhood 

residents spoke in favor of his application. (R. at 5.) Almost twice as many 

community members supported the application as opposed it. (R. at 5.)  

After the hearing, the Planning Department revised its initial report. (R. at 

5.) Although it acknowledged the lack of clarity in how the County measures the 

800-foot requirement, the revised report concluded that Maxson’s proposed location 

failed to meet the requirement regardless of the method for measurement. (R. at 5.) 

Once again, the Planning Department recommended denying Maxson’s application. 

(R. at 5.)  

C. The Zoning Board Passed a Variance Granting Maxson’s 
Application, but Protest by Anti-Gun Organizers Led to Its 
Revocation. 

The Board of Zoning Adjustments granted Maxson a variance from the 

Zoning Ordinance and approved his Conditional Use Permit, finding that the major 

highway separating the proposed location from the church would eliminate any 

concern. (R. at 6.) The Board recognized the public’s need for a full-service 

firearms facility, given that the closest store selling any type of firearm is ten miles 

from the Hidden Valley area and that the closest shooting range is over twenty 

miles away. (R. at 6.)  

The Shady Sands Home Owners Association appealed the Zoning Board’s 

decision with the County Commissioners’ Court. (R. at 6.) All members of the 
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Home Owners Association are also members of the organization New Tejas Citizens 

Against the Second Amendment. (R. at 6.) Although only three of the County 

Commissioners attended the appeal meeting, the Commissioners’ Court sustained 

the appeal, overturning the grant of Maxson’s Conditional Use Permit. (R. at 6.) 

Maxson could not find another property suitable for a firearms facility that satisfied 

the Zoning Ordinance requirements. (R. at 7.) 

II. PROCEEDINGS BELOW 

A. The Central District of New Tejas 

Maxson sued Mojave County in federal district court, claiming that the 

County’s Zoning Ordinance violated the Second Amendment both facially and as 

applied. (R. at 8.) The court dismissed Maxson’s complaint for failure to state a 

claim upon which relief could be granted. (R. at 8.) Maxson then appealed to the 

Fourteenth Circuit. (R. at 8.) 

B. The Fourteenth Circuit 

The Fourteenth Circuit reversed the district court’s decision to dismiss 

Maxson’s Second Amendment claims. (R. at 14.) The court held that Mojave 

County’s Zoning Ordinance placed an unconstitutional burden on the Second 

Amendment, which the County did not justify under a heightened-scrutiny 

standard. (R. at 14.) 

The court employed a two-step test to analyze Maxson’s Second Amendment 

claims. (R. at 9.) Addressing step one, whether the Ordinance burdened conduct 

within the historical scope of the Second Amendment, the court pointed to 

America’s long-held belief that the right to bear arms includes a right to purchase 
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arms. (R. at 10.) The court noted that the right to possess without the right to 

purchase is logically inconsistent. (R. at 10.) It also discussed Maxson’s plans to 

offer safety classes—including those required by state law—and held these services 

to be a fundamental part of the Second Amendment. (R. at 10.) The court 

determined that Maxson’s complaint contained a cognizable Second Amendment 

claim. (R. at 10.) 

Under the second prong of the test, which determines the applicable standard 

of review, the court held that the burden is on Mojave County to prove that its 

Zoning Ordinance can overcome heightened scrutiny. (R. at 11.)  The government 

must show the prohibition is of the type historically excluded from Second 

Amendment protection before a court presumes the law’s validity. (R. at 11.) The 

court held that Mojave County failed to meet its burden because it provided no 

evidence in favor of the Ordinance’s stated interests. (R. at 14.) 
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SUMMARY OF THE ARGUMENT 

I. LEVEL OF SCRUTINY 

The Mojave County Zoning Ordinance violates the Second Amendment 

because, as a result, Maxson cannot open a gun store anywhere in the County. 

When a statute burdens conduct that falls within the scope of the Second 

Amendment, it is subject to heightened scrutiny rather than rational basis. The 

applicable level of scrutiny depends on how close the law comes to the core of the 

Second Amendment right and the severity of the law’s burden on that right. 

Courts must evaluate these factors together. Even if only one factor favors 

heightened scrutiny, courts nonetheless have consistently applied intermediate 

scrutiny. 

Maxson’s right to sell firearms falls within the scope of the Second 

Amendment. Conduct falls outside the scope of the Amendment only when the 

public understood it as unprotected at the time of ratification. History 

demonstrates that zoning laws did not exist until the twentieth century and that 

society never believed the right to sell firearms was unprotected by the Second 

Amendment. 

The right to sell firearms is not only within the scope of the Amendment, but 

also comes close to the core of that right. The Ordinance limits the ability of law-

abiding citizens—the central group that the Second Amendment protects—to 

exercise their rights. Any law that restricts law-abiding citizens attacks the heart 

of the right. Furthermore, the Ordinance places a severe burden on the Second 

Amendment because it is tantamount to a ban on gun stores in the County.  
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As a result of the law, Maxson cannot open a gun store within the County, 

since there is no suitable location that also complies with the 800-foot requirement. 

Citizens who seek to purchase guns will have to travel longer distances to do so, 

thus placing a heavy burden on their right to possess firearms. Even if alternate 

manners for obtaining firearms exist, heightened scrutiny still applies because of 

the law’s proximity to the core of the Second Amendment. Since at least one of the 

factors favors a more rigorous level of scrutiny, this Court should evaluate the 

Zoning Ordinance under intermediate scrutiny. 

Intermediate scrutiny requires the government to prove that the law is 

substantially related to an important government interest. The County of Mojave 

cannot overcome that burden. Its asserted interest in the Zoning Ordinance is to 

prevent crime. But it must present evidence to prove the Ordinance actually 

reduces crime. This Court has upheld statutes under intermediate scrutiny when 

the government cites studies and statistics to establish the relationship between the 

laws and the asserted interests. Here, the County has provided no empirical 

evidence. Instead, it relies on mere speculation that gun stores cause crime. 

Intermediate scrutiny demands some sort of proof, not untested hypotheses. 

Without evidence, the Zoning Ordinance cannot survive. 

II. RIGHT TO SELL FIREARMS 

The Ordinance falls within the scope of the Second Amendment because the 

right to sell firearms is a fundamental part of the Amendment. States have 

historically recognized the need to purchase firearms, which necessarily includes 

the ability to sell them. To protect the individual right to possess guns, this Court 
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must protect the sellers of guns as well. The Constitution protects other 

businesses, such as bookstores and abortion service providers, because they are 

necessary to promote fundamental rights. 

Even though the right to sell firearms is absent from the text of the 

Constitution, it is a necessary corollary to the Second Amendment. A right is a 

necessary corollary to an enumerated right when the failure to recognize the 

implicit right would render the enumerated right meaningless. If there were no 

recognized right to sell, then individuals would not be able to obtain firearms 

necessary to exercise their right to use guns for self-defense.  

In addition to the gun store, Maxson intends to provide gunsmithing and 

firearms training. This training is necessary for New Tejas citizens to obtain a 

concealed carry permit. By effectively prohibiting Maxson from opening the 

firearms facility, the Zoning Ordinance also inhibits the ability to gain proficiency 

in firearms use, thus further impeding residents’ Second Amendment rights. 

Because the Second Amendment includes the right to sell firearms and the 

County of Mojave has not provided sufficient evidence to justify its regulation, the 

Zoning Ordinance does not satisfy intermediate scrutiny. Therefore, the 

Ordinance violates the Second Amendment. 
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ARGUMENT 

I. THIS COURT SHOULD APPLY HEIGHTENED SCRUTINY BECAUSE THE ZONING 
ORDINANCE INFRINGES ON THE SECOND AMENDMENT. 

A basic principle of constitutional law is that all laws must satisfy the 

rational-basis standard. To be constitutional, the law in question must rationally 

further a legitimate government end. Nordlinger v. Hahn, 505 U.S. 1, 10 (1992). 

But when a statute infringes on a fundamental, enumerated right, this Court 

applies a more rigorous level of scrutiny than rational basis. Id.; see District of 

Columbia v. Heller, 554 U.S. 570, 634–35 (2008). The right to keep and bear arms 

is a fundamental, enumerated right. Heller, 554 U.S. at 595; McDonald v. City of 

Chicago, 561 U.S. 742, 767, 778 (2010). Laws that infringe on that right are thus 

subject to heightened scrutiny.  

This Court made that standard clear in Heller by stating, “[i]f all that was 

required to overcome the right to keep and bear arms was a rational basis, the 

Second Amendment would be redundant with the separate constitutional 

prohibitions on irrational laws, and would have no effect.” 554 U.S. at 628 n.27. 

Because the Mojave County Zoning Ordinance burdens the individual right to keep 

and bear arms, this Court should apply heightened scrutiny. Under intermediate 

scrutiny, the County cannot overcome its burden necessary to uphold the 

Ordinance. 

This Court declined to articulate a precise test in Heller for reviewing Second 

Amendment challenges, noting that “one should not expect [this case] to clarify the 

entire field” because it was a case of first impression. Id. at 635. Subsequently, the 
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circuit courts have adopted a standard for evaluating such cases. Based on Heller, 

the Third Circuit established a two-prong test. United States v. Marzzarella, 614 

F.3d 85, 89 (3d Cir. 2010). Almost every circuit has adopted some version of this 

test. See, e.g., United States v. Chovan, 735 F.3d 1127, 1136 (9th Cir. 2013); Ezell v. 

City of Chicago, 651 F.3d 684, 702–04 (7th Cir. 2011); United States v. Chester, 628 

F.3d 673, 680 (4th Cir. 2010); United States v. Reese, 627 F.3d 792, 800–01 (10th 

Cir. 2010).  

Under the first prong, the court determines “whether the challenged law 

imposes a burden on conduct falling within the scope of the Second Amendment’s 

guarantee.” Marzzarella, 614 F.3d at 89. If the conduct does not fall within that 

scope, then the court need not continue. Id. But if the law burdens conduct that 

falls within the scope of the Second Amendment, the court moves to the second 

prong. Id. That step requires the court to “evaluate the law under some form of 

means-ends scrutiny” and to determine whether the law satisfies that level of 

scrutiny. Id. Within this second step, two primary factors determine the rigor of 

judicial review: “how close the law comes to the core of the Second Amendment 

right” and “the severity of the law’s burden on that right.” Ezell, 651 F.3d at 703; 

accord Chovan, 735 F.3d at 1138. 

A. The Zoning Ordinance Burdens Conduct That Falls Within the 
Scope of the Second Amendment Because That Conduct Has Not 
Been Historically Unprotected. 

When applying both prongs of this test, the circuit courts often draw 

analogies to this Court’s First Amendment jurisprudence. See Ezell, 651 F.3d at 

706–08; Marzzarella, 614 F.3d at 89 n.4. For the first prong—whether the law 
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burdens conduct that falls within the scope of the Second Amendment—this Court 

has recognized that the right to keep and bear arms, like the right to free speech, is 

not unlimited. Heller, 554 U.S. at 595. In the First Amendment context, some 

categories of speech are unprotected, such as obscenity, defamation, incitement, and 

fighting words. United States v. Stevens, 559 U.S. 460, 468–69 (2010); see also 

Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786, 791 (2011). These categories are 

unprotected because the First Amendment has traditionally permitted restrictions 

on them. Stevens, 559 U.S. at 468–69. Otherwise stated, those categories of speech 

fall outside the scope of the First Amendment. 

Similarly, Heller provides guidance on the types of conduct the Second 

Amendment does not protect. Statutes that regulate this conduct are 

“presumptively lawful.” 554 U.S. at 627 n.26. These regulations include 

longstanding “prohibitions on the possession of firearms by felons and the mentally 

ill,” “laws forbidding the carrying of firearms in sensitive places such as schools and 

government buildings,” and “laws imposing conditions and qualifications on the 

commercial sale of arms.” Id. at 626–27. This list is not exhaustive. Id. at 627 

n.26.  

History determines what conduct falls outside the scope of the Second 

Amendment. See id. at 626–27 (declaring that certain “longstanding prohibitions” 

and limitations based on “historical tradition” do not violate the Second 

Amendment). Circuit courts have held that an activity is categorically unprotected 

when the public did not consider it encompassed by the Second Amendment at the 
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time of the Fourteenth Amendment’s ratification. Ezell, 651 F.3d at 702–03; 

Chester, 628 F.3d at 680; see also McDonald, 561 U.S. at 791 (holding that the Due 

Process Clause of the Fourteenth Amendment incorporates the Second 

Amendment). But courts are reluctant to find certain conduct to be unprotected by 

the Second Amendment. At most, they conclude there is insufficient evidence to 

establish that the conduct in question was unprotected. Chovan, 735 F.3d at 1137; 

Ezell, 651 F.3d at 703; Chester, 628 F.3d at 680; see also Marzzarella, 614 F.3d at 93 

(declining to extend the types of categorically unprotected conduct beyond what this 

Court listed in Heller because “the approach for identifying these additional 

restrictions is . . . unsettled”). Therefore, even though the list of unprotected 

conduct in Heller is not exhaustive, it is rare for courts to find that any conduct falls 

entirely outside the scope of the Second Amendment. 

The Zoning Ordinance does not regulate conduct that is categorically 

unprotected by the Second Amendment. Any such regulations must be 

“longstanding” or otherwise grounded in history to be presumptively constitutional. 

There is no evidence society historically understood that the right to sell guns fell 

outside the Second Amendment. Zoning ordinances for gun stores did not exist 

during ratification of the Fourteenth Amendment. Cf. Village of Euclid v. Ambler 

Co., 272 U.S. 365, 386–87 (1926) (noting that zoning ordinances of any type did not 

exist until the twentieth century). Therefore, the conduct at issue satisfies the 

first prong because the sale of firearms falls within the scope of the Second 

Amendment. 
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B. The Zoning Ordinance Comes Close to the Core of the Second 
Amendment and Has a Severe Burden on That Right. 

The second prong of the test—the level of scrutiny used in evaluating the 

law—also resembles this Court’s First Amendment jurisprudence. In First 

Amendment cases, the level of scrutiny depends on “the nature of the conduct being 

regulated and the degree to which the challenged law burdens the right.” Chester, 

628 F.3d at 682. For example, content-based speech restrictions are subject to 

strict scrutiny, while content-neutral time, place, and manner regulations are 

subject to intermediate scrutiny. Id. The second step in the analysis for Second 

Amendment challenges reflects the same idea. When a law burdens conduct that 

falls within the scope of the Second Amendment, the court does not apply the same 

level of scrutiny in every case. Instead, the level of scrutiny varies based on the 

law’s proximity to the core of the Second Amendment and the severity of the 

burden. See Ezell, 651 F.3d at 703. 

 The Ordinance Infringes on the Core of the Second 
Amendment Right Because It Impermissibly Limits the Ability 
of Law-Abiding Citizens to Exercise That Right. 

Heller reveals that the Second Amendment protects firearms possessed only 

by “law-abiding, responsible citizens.” 554 U.S. at 635. For example, a ban on 

firing ranges within a city offends the heart of the Second Amendment because it 

affects everyone, including law-abiding citizens. Ezell, 651 F.3d at 708. In 

contrast, the core of the Second Amendment does not extend to individuals with 

misdemeanor domestic violence convictions. Chovan, 735 F.3d at 1138; Chester, 628 
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F.3d at 683.  A statute, then, infringes on the core right of the Second Amendment 

when it inhibits the rights of law-abiding citizens. 

Maxson is a law-abiding, responsible citizen. The County does not purport 

that Maxson or the potential employees of the gun store are criminals or otherwise 

break the law. All employees and customers of the store would have to be law-

abiding citizens. (R. at 14.) The Zoning Ordinance comes close to the core of the 

right because it restricts the very citizens whom the Second Amendment protects. 

 The Ordinance Places a Severe Burden on the Second 
Amendment Because It Amounts to a Ban on Gun Stores in the 
Area. 

A regulation need not explicitly prohibit individuals from possessing firearms 

to impose a severe burden on their Second Amendment rights. It can do so when it 

has the effect of preventing law-abiding citizens from obtaining guns. In Ezell, a 

statute was a “serious encroachment” on the Second Amendment when it banned 

firing ranges within the city and also conditioned gun possession on receiving range 

training. 651 F.3d at 708. The citizens’ ability to drive to locations outside the city 

to receive firearm training, id. at 694, did not change the court’s analysis. Here, 

even though the Zoning Ordinance regulates the location of gun stores instead of 

explicitly banning them, it amounts to a total prohibition. 

Because of the Zoning Ordinance, Maxson cannot open a gun store anywhere 

in the County. No parts of unincorporated Mojave County are suitable for retail 

firearm sales and comply with the 800-foot rule. (R. at 7.) The Ordinance therefore 

effectively prohibits new gun stores in the County. The nearest gun store is ten 

miles away from the Hidden Valley area, and the closest shooting range is over 
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twenty miles away. (R. at 6.) Since no new gun stores can open in the County, 

citizens who wish to purchase guns or exercise their corollary right to maintain 

proficiency in firearm use must travel longer distances. Even if alternatives exist, 

Ezell clarifies that a regulation can still have a severe burden on Second 

Amendment rights if individuals have to drive farther to enjoy those rights. Cf. 

Collins v. Virginia, 138 S. Ct. 1663, 1675 (2018) (rejecting the idea that the Fourth 

Amendment applies only to those with the financial means to shield themselves 

from government observation). 

The breadth of the Ordinance causes it to place a severe burden on Second 

Amendment rights. It requires that gun stores be at least 800 feet away from 

many commonplace businesses, residential districts, and—according to the Mojave 

County Planning Department—abandoned churches. (R. at 3–5.) But the County 

was inconsistent in how it measured the distance. It first told Maxson that the 

measurement would be from the closest door of the proposed gun store to the front 

door of any disqualifying property. (R. at 4.) Maxson then relied on this method of 

measurement to identify the location for his store. (R. at 4.) But in determining 

that the proposed gun store did not satisfy the 800-foot requirement, the Planning 

Department measured to the property line of the disqualifying property rather than 

the front door. (R. at 5.) By measuring instead to the property line of the 

disqualifying property, the 800-foot requirement disqualifies all otherwise viable 

locations. Therefore, the alternate method of measurement places a heavy burden 

on the Second Amendment right.  
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 The Two Factors Must Be Considered Together Because Only 
One Is Necessary to Trigger Heightened Scrutiny. 

Even if one factor does not favor heightened scrutiny, the court still applies 

heightened scrutiny when the other factor weighs heavily for it. In Chovan and 

Chester, the challengers’ claims did not fall within the core of the Second 

Amendment because the affected parties were not law-abiding, responsible citizens. 

735 F.3d at 1138; 628 F.3d at 683. But the statute in question was subject to 

intermediate scrutiny because it imposed a severe burden on the challengers by 

prohibiting them for life from possessing firearms. Chovan, 735 F.3d at 1138; 

Chester, 628 F.3d at 683. In those cases, the first factor was virtually nonexistent, 

but the second factor was so strong that the courts applied intermediate scrutiny 

anyway. 

Heightened scrutiny is also appropriate in the opposite scenario: when the 

law strikes at the core of the Second Amendment but imposes a lesser burden. A 

statute has a less severe burden on Second Amendment rights when it burdens only 

the manner in which individuals can exercise their right to self-defense. Jackson v. 

City & Cty. of San Francisco, 746 F.3d 953, 964 (9th Cir. 2014). In Jackson, a 

statute that limited how citizens could carry handguns in the home, but did not 

substantially prevent them from using the firearms for self-defense, placed a minor 

burden on citizens’ right to defend themselves. Id.  

Also, a ban on assault weapons had no substantial burden on Second 

Amendment rights when individuals could still use handguns for defense. Heller v. 

District of Columbia, 670 F.3d 1244, 1262 (D.C. Cir. 2011) (Heller II). 
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Intermediate scrutiny was still the proper standard for both laws because they 

struck at the core of the right to keep and bear arms. Jackson, 746 F.3d at 964; 

Heller II, 670 F.3d at 1262. Maxson, therefore, need not prove that the Zoning 

Ordinance both infringes on the core of the Second Amendment and imposes a 

severe burden. Merely showing that one factor is present will subject the law to 

intermediate scrutiny. 

When applying intermediate scrutiny despite a regulation’s low burden on 

Second Amendment rights, the circuit courts have drawn analogies to First 

Amendment cases. Laws that regulate the time, place, and manner of speech are 

subject to intermediate scrutiny instead of strict scrutiny because they are less 

stringent than other restrictions on speech. See Chester, 628 F.3d at 682 (citing 

Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)). Circuit courts have 

compared statutes with a lesser burden on Second Amendment rights to time, place, 

and manner regulations. Jackson, 746 F.3d at 964; Heller II, 670 F.3d at 1262; 

Marzzarella, 614 F.3d at 97. A statute regulates merely the manner in which 

individuals can exercise their Second Amendment rights when it leaves open 

alternate channels for self-defense in the home. Jackson, 746 F.3d at 964; see also 

Eugene Volokh, Implementing the Right to Keep and Bear Arms for Self-Defense: An 

Analytical Framework and a Research Agenda, 56 UCLA L. Rev. 1443, 1471 (2009) 

(explaining that restrictions impose “modest burdens” on rights when they leave 

open “ample alternative channels,” so courts apply intermediate scrutiny). 
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At the very least, the Zoning Ordinance is like a time, place, and manner 

regulation. This Court has already recognized that a zoning ordinance can be a 

time, place, and manner regulation. See City of Renton v. Playtime Theatres, Inc., 

475 U.S. 41, 46 (1986) (using intermediate scrutiny on an ordinance that regulated 

adult entertainment businesses). Like other such regulations, the Ordinance 

leaves open other channels for the citizens of Mojave County to purchase guns. 

There are other gun stores in the County. (R. at 6.) But that does not enable the 

County to evade heightened scrutiny. Even when a statute inflicts a low burden on 

a constitutional right and provides alternate channels for exercising that right, the 

statute is still subject to intermediate scrutiny. 

C. Mojave County Cannot Satisfy Intermediate Scrutiny Because It 
Has Not Provided Sufficient Evidence to Show That the Zoning 
Ordinance Is Substantially Related to Important Government 
Interests. 

Although this Court has framed the exact test for intermediate scrutiny in 

slightly different ways, common principles emerge based on First Amendment 

jurisprudence. There are two requirements for the government to overcome 

intermediate scrutiny: (1) the government’s interest must be “significant, 

substantial, or important,” and (2) there must be “a reasonable fit” between the 

regulation and the government’s interest. Chovan, 735 F.3d at 1139; accord 

Marzzarella, 614 F.3d at 98 (citing Turner Broad. Sys. v. FCC, 512 U.S. 622, 662 

(1994); Ward, 491 U.S. at 791; Bd. of Trs. of State Univ. of N.Y. v. Fox, 492 U.S. 469, 

480 (1989)).  
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Otherwise stated, the government must “establish a substantial relationship 

between [the regulation] and an important government goal.” Chester, 628 F.3d at 

683; accord United States v. Booker, 644 F.3d 12, 25 (1st Cir. 2011). Courts have 

used these two phrases—“substantial relationship” and  “reasonable fit”—

interchangeably to refer to the second part of intermediate scrutiny. The 

government has the burden of proving these requirements. See United States v. 

Staten, 666 F.3d 154, 163 (4th Cir. 2011); Chester, 628 F.3d at 683. 

The County’s claimed interests are (1) to promote public safety and prevent 

harm in populated and well-traveled areas, (2) to protect against crime and other 

potential secondary effects of gun stores, and (3) to preserve the character of 

residential zones. (R. at 13–14.) Maxson does not dispute that the government has 

an interest in promoting public safety or in preventing crime. Despite the 

admirable nature of these goals, the County has failed to meet the second 

requirement for intermediate scrutiny. It has not shown there is a substantial 

relationship between the Zoning Ordinance and the alleged interests. This Court’s 

analogous First Amendment jurisprudence, as well as the Second Amendment 

decisions of the circuit courts, convey that the government must present actual 

scientific evidence to establish a reasonable fit. 

 Courts Refuse to Uphold Burdensome Regulations When the 
Government Fails to Provide Empirical Evidence to Justify Its 
Infringement on a Fundamental Right. 

This Court has scrutinized zoning ordinances that regulate the location of 

adult entertainment businesses, and those ordinances resemble the Zoning 

Ordinance at issue. In those cases, this Court held that such zoning ordinances do 
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not violate the First Amendment. See City of Los Angeles v. Alameda Books, Inc., 

535 U.S. 425, 430–31 (2002) (upholding an ordinance that prohibited buildings from 

containing more than one adult entertainment business); Renton, 475 U.S. at 44, 50 

(upholding an ordinance that prohibited adult movie theaters from being within 

1,000 feet of a residential zone). The laws survived the second step of intermediate 

scrutiny because the cities had a substantial interest in limiting the secondary 

effects—mainly crime—of adult entertainment businesses. Renton, 475 U.S. at 48, 

50; Alameda Books, 535 U.S. at 435–36; see also Barnes v. Glen Theatre, Inc., 501 

U.S. 560, 582–83 (1991) (Souter, J., concurring) (finding that a public decency 

statute as applied to nude dancing satisfies intermediate scrutiny because the 

government has a substantial interest in eliminating secondary effects such as 

crime and prostitution). 

To establish the connection between the zoning ordinances and the 

prevention of crime—and to satisfy the second requirement of intermediate 

scrutiny—the municipalities cited scientific studies. In Alameda Books, the city 

relied on a report by its police department on crime patterns to conclude that 

concentration of adult establishments led to an increase in crime. 535 U.S. at 435. 

Studies conducted in other cities were also acceptable to show that adult movie 

theaters harmed the neighboring community. Renton, 475 U.S. at 50–51. Although 

the city need not prove the relationship between the establishment and crime 

conclusively, “[t]he municipality’s evidence must fairly support the municipality’s 

rationale for its ordinance.” Alameda Books, 535 U.S. at 438. 
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Circuit courts that have examined Second Amendment challenges under 

intermediate scrutiny have applied the same standard. The government must 

provide evidence that its restriction on the Second Amendment reasonably fits with 

the stated interests. Several circuits have evaluated the constitutionality of a 

federal statute prohibiting anyone convicted of a domestic violence misdemeanor 

from possessing firearms. In those cases, the government had a substantial 

interest in preventing domestic violence involving firearms. See, e.g., Chovan, 735 

F.3d at 1139 (“It is self-evident that the governmental interest of preventing 

domestic gun violence is important.”); Booker, 644 F.3d at 25 (describing the 

interest in keeping guns away from domestic abusers as “undeniably important”). 

But even with an important interest, the government had to prove a 

substantial relationship between the law and that interest. It met that burden by 

providing empirical evidence. The courts upheld the law in question because the 

government supported its contentions with social science studies showing there is a 

high recidivism rate for domestic violence, Chovan, 735 F.3d at 1140; Staten, 666 

F.3d at 164–65, and that domestic assaults with firearms are much more likely to 

end in death than other assaults, Booker, 644 F.3d at 25–26; United States v. 

Skoien, 614 F.3d 638, 643 (7th Cir. 2010). The Third Circuit alone declined to 

uphold the statute because the government “ha[d] not attempted to offer sufficient 

evidence to establish a substantial relationship” between the law and the 

governmental interest. Chester, 628 F.3d at 683. Instead, it remanded the case so 
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the government could submit the evidence and meet its burden. Id. Thus, the 

government’s presentation of studies and statistics, or lack thereof, was dispositive. 

The courts have struck down other gun regulations when the government 

relied purely on speculation. In Ezell, the Seventh Circuit found that the city of 

Chicago failed to establish a reasonable fit between its prohibition on gun ranges 

within the city and its asserted interest in public safety. 651 F.3d at 709. The city 

did not meet its burden because it provided no data, expert opinions, or other 

empirical evidence to support its conclusion that gun ranges harmed the public. Id. 

Mere hypotheses about stray bullets or contamination from lead residue on range 

users’ hands, without more, were insufficient. Id. at 709–10. Both this line of 

Second Amendment cases and the First Amendment zoning cases clarify what is 

necessary for the government to meet its burden under intermediate scrutiny: it 

must provide empirical evidence to prove that the law reasonably fits, or 

substantially relates to, an important interest. 

 Mojave County Provided No Evidence to Show That Gun Stores 
Lead to Crime in the Community. 

The County makes the same argument that the cities in the First 

Amendment zoning cases did—that the Ordinance protects against crime resulting 

from the presence of certain businesses. (R. at 14.) But unlike those cities, it cited 

no studies to show that gun stores cause crime. While the localities in Renton and 

Alameda Books identified statistics and reports that caused them to conclude there 

was a relationship between adult entertainment businesses and crime, the County 

has nothing. This situation closely resembles the government’s position in Chester, 
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as the County has not even attempted to offer reports or statistics to support its 

claim. Instead, the contention that gun stores lead to crime is pure speculation. 

Like the city of Chicago in Ezell, the County simply assumed that gun facilities 

cause harm. The County’s evidence need not be perfect or indisputable, but there 

must be something that fairly establishes a relationship between gun stores and 

crime. 

The evidence that does exist shows that Maxson’s gun store would not have a 

harmful effect on the surrounding community. After leasing the property, Maxson 

arranged to modify the area so that it complied with all applicable regulations for 

gun stores. (R. at 4.)  The initial report for the Zoning Board found that the store 

was compatible with other land uses in the area and “would not adversely affect the 

health or safety of persons living or working in the vicinity.” (R. at 4.) All 

employees and customers at the gun store must be law-abiding citizens. (R. at 14.) 

The services that Maxson wishes to provide include training, certification courses, 

and gunsmithing. (R. at 2.) These services promote firearm safety, not misuse.  

No facts suggest that crime will increase in the vicinity because of the gun 

store’s presence. Instead, they more plausibly demonstrate the opposite. This 

full-service firearms facility will attract law-abiding citizens who wish to obtain 

knowledge about safely using guns. For the County to claim otherwise, it must 

provide actual evidence—studies, reports, or statistics—that establishes a 

connection between gun stores and crime. Without this support, the County has 

not shown there is a substantial relationship between the Zoning Ordinance and the 



  

 25 

government’s interests. Thus, the Zoning Ordinance cannot survive intermediate 

scrutiny. 

II. BECAUSE THE RIGHT TO SELL FIREARMS IS FUNDAMENTAL TO THE SECOND 
AMENDMENT, THE ZONING ORDINANCE BURDENS PROTECTED CONDUCT. 

The Second Amendment to the United States Constitution provides: “A well 

regulated Militia, being necessary to the security of a free State, the right of the 

people to keep and bear Arms, shall not be infringed.” U.S. Const. amend. II. The 

Second Amendment right to bear arms is unique to individuals, Heller, 554 U.S. at 

595, and applies against the states through the Fourteenth Amendment, McDonald, 

561 U.S. at 791. The ability to sell and lawfully obtain firearms is necessary to 

this individual, fundamental constitutional right. 

A. The Right to Sell Firearms Is Protected Because History 
Indicates It Is Necessary to the Second Amendment. 

The circumstances surrounding the drafting and ratification of the Second 

Amendment play a vital role in evaluating the constitutional rights that arise from 

it. The 1774 embargo of “all imports of firearms and ammunition into the thirteen 

colonies” by King George III led to a people eager to enshrine the right to bear arms 

as an integral part of their new nation. David B. Kopel, Does the Second 

Amendment Protect Firearms Commerce?, 127 Harv. L. Rev. 230, 234 (2014). The 

Framers responded by drafting and encouraging ratification of a Constitution that 

protected the right to bear arms. See id. at 235.  

This Court has recognized the Framers’ hesitation to enumerate a Bill of 

Rights within the Constitution for fear that it would read as an exhaustive list of 

rights and “that some important rights might be thought disparaged.” Richmond 
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Newspapers, Inc. v. Virginia, 448 U.S. 555, 579 (1980). The Framers anticipated 

courts would be reluctant to recognize rights falling outside the plain language of 

the Constitution. This Court will make the Framers’ fear a reality if it does not 

protect the right to sell firearms. 

This Court’s Second Amendment jurisprudence demonstrates that a right to 

sell firearms is fundamental to the right to bear arms. The Second Amendment 

guarantees individuals the right to possess firearms for purposes such as home 

defense. Heller, 554 U.S. at 635. In Heller, this Court examined the District of 

Columbia’s regulation and prohibition of the possession of firearms, both inside and 

outside the home. Id. at 574–75. The first step of this Court’s inquiry rested on an 

examination of “the historical understanding of the scope of the [Second 

Amendment] right.” Id. at 625.  

Andrews v. State, cited by this Court in Heller, demonstrates that states have 

historically recognized the need to buy firearms, dating to our nation’s founding. 

As stated in Andrews, the Second Amendment “necessarily involves the right to 

purchase and use [firearms] in such a way as is usual, or to keep them for the 

ordinary purposes to which they are adapted.” 50 Tenn. 165, 178 (1871). Andrews 

provides a unique perspective on Tennessee’s understanding of the Second 

Amendment in the nineteenth century, showing how the Tennessee Supreme Court 

long ago recognized an implicit right both to purchase and use firearms. Because 

there is a traditionally recognized right to buy firearms lawfully, this Court must 

recognize a right to sell firearms. 
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B. Providers of Goods and Services Related to the Second 
Amendment Must Receive the Same Protections as Individuals 
Who Enjoy Them. 

This Court has recognized necessary limitations on the Second Amendment, 

while also respecting the rights that fall within the scope of the Amendment. 

Heller held that the core of the Second Amendment is to permit “law-abiding, 

responsible citizens to use arms in defense of hearth and home.” 554 U.S. at 630. 

It also recognized “longstanding prohibitions on the possession of firearms by felons 

and the mentally ill” and statutory restrictions relating to the location in which an 

individual may carry a weapon, including “schools and government buildings.” Id. 

at 626–27. Incorporation of the Second Amendment necessarily limits the 

legislative freedom of the states. McDonald, 561 U.S. at 790. While incorporation 

does not entirely eliminate a state’s ability to legislate, there are rights that a state 

cannot unduly burden. The right to sell firearms is one of those rights. 

When the Fourteenth Circuit discussed whether there is a constitutional 

right to sell firearms, it also discussed an individual’s right to purchase, considering 

them both “part and parcel” to the Second Amendment. (R. at 11.)  Providers of 

goods and services related to constitutional rights have the same opportunities to 

bring claims as individuals, and any restriction placed on these rights is subject to 

the same level of scrutiny as burdens on the enumerated rights themselves. Kopel, 

supra, at 234.  

For example, bookstores can stand against restrictions on the type of literary 

content they may sell. See Am. Booksellers Ass’n v. Hudnut, 771 F.2d 323, 327 (7th 

Cir. 1985). This Court has similarly held that medical service providers who offer 
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abortion-related services can challenge statutes that criminalize their behavior. 

Planned Parenthood v. Danforth, 428 U.S. 52, 57–58 (1976). The rights of 

providers and individuals seeking those goods or services are “part and parcel” and 

thus receive the same constitutional protections. This should be no different in the 

context of the Second Amendment. 

C. The Right to Sell Firearms Must Be Protected Because It Is a 
Necessary Corollary of the Second Amendment. 

 Several Implicit Constitutional Rights Exist Because They Are 
Closely Related to an Enumerated Right. 

For support of recognizing implicit rights associated with an enumerated 

right, this Court need not look beyond its own First Amendment jurisprudence. In 

Richmond Newspapers, this Court evaluated how the public nature of criminal 

trials implicated the First Amendment. Although not expressly guaranteed in the 

First Amendment, individuals have an implicit constitutional right to attend 

criminal trials. Richmond Newspapers, 448 U.S. at 580. This Court noted that 

“certain unarticulated rights are implicit in enumerated guarantees” and that 

“fundamental rights, even though not expressly guaranteed, have been recognized 

by the Court as indispensable to the enjoyment of rights explicitly defined.” Id. at 

579–80.  

A use tax on paper and ink is similarly unconstitutional because it unduly 

burdens the First Amendment freedom of the press. Minneapolis Star & Tribune 

Co. v. Minn. Comm’r of Revenue, 460 U.S. 575, 581 (1983). While this Court 

acknowledged that the government is not prohibited from regulating the press, 

including through some economic regulations, it may not unduly burden specific 
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types of First Amendment protected speech. Id. Although the First Amendment 

does not explicitly protect the right to possess ink and paper, this Court recognized 

the government was nonetheless burdening an implicit right. 

 Like the First Amendment rights to attend a criminal trial and to publish 

free of special taxes, the Second Amendment does not enumerate the right to sell 

firearms. But without the right to sell firearms, the Second Amendment would be 

moot. Individuals would be left with no legal avenue to purchase firearms and 

could not effectuate their enumerated right to possess them. Without a channel to 

obtain firearms lawfully, the Second Amendment stands for nothing more than a 

mere suggestion. 

 Some Implicit Rights Are Necessary Corollaries Because They 
Are So Fundamental to an Enumerated Right That the Right 
Would Be Meaningless Without Them. 

More important than implicit rights are those rights so vital to effectuating 

an enumerated right that the enumerated right itself would not survive without 

recognition of its corollary rights. Several circuit courts have recognized necessary 

corollaries to the Second Amendment. As the Ninth Circuit noted in Jackson, the 

Second Amendment does not explicitly provide ammunition with the same 

constitutional protections as firearms, but “without bullets, the right to bear arms 

would be meaningless.” 746 F.3d at 967. The Seventh Circuit in Ezell similarly 

recognized that range training for proficient use of a firearm falls near the core of 

the Second Amendment. 846 F.3d at 893. Because firearms training is so closely 

related to an individual’s Second Amendment right, the court held that the zoning 
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restrictions impermissibly burdened a law-abiding citizen’s right to develop 

proficient firearm use. Id. at 894. 

Like the rationale supporting those holdings, the right to possess firearms is 

meaningless without the ability to purchase firearms lawfully. In the case at 

issue, the Mojave County Planning Department recognized the County’s need for a 

licensed gun dealer. Its findings also revealed that the gun store would not collide 

with other businesses in the area, and that there would be no adverse effect on the 

safety of the community. (R. at 4.)  

The Zoning Ordinance is more restrictive than the statute in Jackson because 

it effectively prevents the sale of firearms in any unincorporated part of the County 

rather than simply restricting a few types of military-grade ammunition. Here, 

there is no concern for community safety. In fact, several community members 

voiced their support for Maxson at the Zoning Board hearing. (R. at 5.) The 

Ordinance is a blanket regulation seeking to keep firearms businesses away from 

the Hidden Valley area, despite the Planning Department’s own finding that the 

area needs a licensed firearm dealer. 

 The Ordinance May Not Burden the Right to Sell Firearms 
Because It Is a Necessary Corollary of the Second Amendment. 

The County of Mojave is impermissibly burdening the Second Amendment by 

prohibiting Maxson from engaging in the sale of firearms. Even though Maxson 

performed due diligence in research and planning for the firearms facility—

ensuring compliance with all regulations—the County Commissioners’ Court 

revoked his Conditional Use Permit. (R. at 6.) Lack of this permit prohibits 
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Maxson from opening the gun store and firing range anywhere in Mojave County. 

Unlike any other retailer in the area, Maxson intends to offer unique gunsmithing 

services. (R. at 2.) Besides gunsmithing and firearm sales, Maxson also seeks to 

provide “state-mandated Hunter Safety Classes, Handgun Safety Certificates,” and 

“classes in gun safety, including safe storage of firearms in accordance with state 

law.” (R. at 10.)  These services will provide the community with vital firearms 

training and classes not otherwise available. 

That training is especially important because New Tejas strictly requires 

applicants to complete at least one hour of firearms training at a shooting range to 

receive a concealed carry permit. (R. at 6 n.4.) The nearest firing range is around 

twenty miles from the Hidden Valley area. (R. at 6.) Similarly, the closest location 

to purchase a weapon is about ten miles away. (R. at 6.) Like the statute in Ezell, 

the Ordinance restricts the ability of Mojave County residents to receive training 

necessary to exercise their right in the manner of their choosing. Without 

Maxson’s store, only those residents who own a vehicle or have access to other 

means of transportation can obtain firearms to effectuate their Second Amendment 

right.  

The Ordinance directly burdens the ability of local citizens to possess 

firearms and to qualify for the licensure necessary to carry a concealed weapon. 

The Second Amendment demands the protection of the right to sell firearms. To 

conclude otherwise would render the Second Amendment “a second-class right, 
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subject to an entirely different body of rules than the other Bill of Rights 

guarantees.” McDonald, 561 U.S. at 780. 

CONCLUSION 

The right to sell firearms is a necessary corollary to the right to possess 

firearms for self-defense, so it falls at the core of the Second Amendment. This 

means the County must provide evidence to justify its infringement. It has failed 

to do so. The judgment of the Fourteenth Circuit should be affirmed. 

Respectfully Submitted, 
 
Team No. 19 
Counsel for Respondents 

 
 


